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IN THE COURT OF ADDL. SESSIONS JUDGE:: SONITPUR, 

TEZPUR:: ASSAM 

 

    PRESENT:-  N. AKHTAR, AJS 

      Addl. Sessions Judge, 

      Sonitpur::Tezpur. 

 

Criminal Appeal (S-2) No. 10 of 2017 

 

Sri Thaneswar Mardi @ Mazi-------Appellant 

-Vs- 

State of Assam----------------Respondent 

 

APPEARANCE:  

FOR THE APPELLANT  :-  Mr. S. Kumar, Advocate.  

FOR THE RESPONDENT :-  Mr.P.K.Sharma, Learned Addl. PP. 

DATE OF HEARING  :-  07.11.2019. 

DATE OF JUDGMENT  :-  21.11.2019. 

 

JUDGMENT 

1. This appeal has been preferred u/s 374 (3) (a) of the CrPC against the 

judgment and order of conviction and sentence dated 30.03.2017 

passed by the learned Asst. Sessions Judge, Sonitpur, Tezpur, in 

Sessions Case No. 52/2016 whereby the present appellant has been 

convicted and sentenced to suffer RI for 6 (Six) months with a fine of 

Rs.1000/- and i/d SI for one month U/s 448 IPC. He is also convicted 

and sentenced to suffer RI for 2 (Two) years with a fine of Rs.3000/- 

and i/d SI for three months.  
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2. Brief facts which are necessary for disposal of this appeal may 

be stated as follows: 

An FIR was lodged by the prosecutrix alleging inter-alia that on 

17.01.2016 at about 10 pm, while the husband of the prosecutrix was 

absent at home, the accused entered her house and attempted to do 

foul act with her but she somehow rescued herself and raised alarm 

which attracted the attention of the neighbouring people. Hence, the 

FIR was lodged. 

3. Based on the said FIR, a case was registered and investigation was 

conducted which resulted in submission of chargesheet against the 

accused person. The accused appeared before the trial court and 

charges U/s 448/457/354/376/511 of the IPC were framed and read 

over and explained to the accused. The accused pleaded not guilty and 

claimed trial. During trial, the prosecution has examined as many as 6 

(Six) witnesses. The defence adduced no evidence. At the termination 

of the trial, judgment and order of conviction and sentence as after-

stated has been passed, which is now under challenge in this appeal.      

4. Being aggrieved by the said judgment and order of conviction and 

sentence, the appellant has preferred this appeal. On perusal of the 

memorandum of appeal, it appears that the impugned judgment and 

order of conviction and sentence has been assailed on many grounds. 

However, on consideration of memo of appeal in substance and all 

other relevant aspects, the following point is formulated for 

determination: 

 Whether the impugned judgment and order of conviction 

passed by the learned Asst. Sessions Judge, Sonitpur, 

against the present appellant is sustainable in law or 

needs any interference in this appeal? 
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:DISCUSSION, DECISION AND REASONS FOR THE DECISION: 

5. I have carefully perused the memorandum of appeal and also the 

impugned judgment and order of conviction and sentence. The 

evidence adduced by the prosecution in the case and also the 

documents relied on have been carefully gone through. The arguments 

advanced by the learned counsel for both the sides have also been duly 

considered. 

6. The main thrust of the argument of the learned counsel for the 

appellant is that in the present case, the learned trial court has not 

taken into consideration the cross-examination of the evidence of the 

prosecutrix and the impugned judgment has been passed only 

considering certain statements made by her in her examination-in-chief. 

It is further argued that the evidence on record has not been carefully 

analyzed and scanned and the evidence is not appreciated in its proper 

perspective which has resulted in passing of the impugned judgment 

and order of conviction, which are therefore, not sustainable in law. 

7. Per contra, it was argued by the learned Addl. PP that the learned trial 

court has very rightly considered the evidence on record and basing on 

the evidence of the prosecutrix coupled with the other corroborating 

evidence on record, has come to a correct finding and the same hence, 

does not call for any interference in this appeal. 

8. On perusal of the impugned judgment, it appears that the learned trial 

court has relied on the evidence of the prosecutrix and also the 

evidence of PW3 and PW4 had had observed that the evidence of the 

prosecutrix had been fully corroborated by the evidence of the aforesaid 

witnesses and so, there is nothing to disbelieve the case of the 

prosecution. The learned trial court has also relied on a number of 

decisions and has passed the impugned judgment and order of 

conviction and sentence.  
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9. It is pertinent to point out here that the prosecutrix has been examined 

as PW2 in this case. She has deposed in her evidence that the 

occurrence took place at about 9-30 pm. On that night, the accused 

entered her house and caught hold of her and tried to force her to the 

ground so that he could rape her. She raised hue and cry and PW3 and 

PW4 came to the PO and they all caught hold of the accused. The 

neighbors also arrived and police was informed. Police came and 

apprehended the accused and on the following morning, she lodged the 

FIR which is Ext-1. She had also given her statement before the 

Magistrate which is Ext-2.  

10. In her cross-examination, PW2 had deposed that the FIR was written 

by a person near the police station but she does not remember his 

name. The FIR was read over to her. She admitted that in the FIR, she 

mentioned that date of occurrence as 17.1.2016 but before the 

Magistrate, she stated that the occurrence took place on 18.1.2016. 

She denied a suggestion that she did not state to the Magistrate that 

the accused caught her and tried to force her to the ground. She had 

also denied that she did not specifically name person who came when 

she raised hue and cry. She had further stated that PW3 is her sister-in-

law and PW4 is her sister. PW5 is her brother-in-law. She had also 

stated that there were some differences with the father of the accused 

as the accused tried to do similar incident previously also. She had 

denied a defence suggestion that she lodged the FIR out of grudge due 

to prior enmity. 

11. Before proceeding further, it is worthwhile to indicate here that the law 

is well settled that in a case of sexual molestation or sexual assault, the 

evidence of the prosecutrix is of paramount importance and a court of 

law can place absolute reliance on her evidence alone to base a 

conviction provided her evidence is otherwise cogent, reliance and 

trustworthy. Even no corroboration is required. 
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12. In the case of Bharwada Bhoginbhai Hirjibhai-Vs-State of 

Gujarat, reported in AIR 1983 SC 753, the Hon’ble Supreme 

Court had an occasion to observe thus: 

“In the Indian setting, refusal to act on the 

testimony of a victim of sexual assault in the 

absence of corroboration as a rule, is adding insult 

to injury. Why should the evidence of the girl or 

the woman who complains of rape or sexual 

molestation be viewed with the aid of spectacles 

fitted with lenses tinged with doubt, disbelief or 

suspicion ? To do so is to justify the charge of male 

chauvinism in a male dominated society. We must 

analyze the argument in support of the need for 

corroboration and subject it to relentless and 

remorseless cross-examination. And we must do so 

with a logical, and not an opinioned, eye in the 

light of probabilities with our feet firmly planted on 

the soil of India and with our eyes focussed on the 

Indian horizon. We must not be swept off the feet 

by the approach made in the Western World which 

has its own social milieu, its own social mores, its 

own permissive values, and its own code of life. 

Corroboration may be considered essential to 

establish a sexual offence in the backdrop of the 

social ecology of the Western World. It is wholly 

unnecessary to import the said concept on a turn-

key basis and to transplate it on the Indian soil 

regardless of the altogether different atmosphere, 

attitudes, mores, responses of the Indian Society, 

and its profile. The identities of the two worlds are 

different.” 
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13. In the case of State of Punjab Vs Gurmit Singh and others, 

reported in 1996 Cri.L.J. 1728, the Hon’ble Apex Court made the 

following observations: 

“The courts should examine the broader 

probabilities of a case and not get swayed by 

minor contradictions or insignificant 

discrepancies in the statement of the 

prosecutrix, which are not of a fatal nature, 

to throw out an otherwise reliable 

prosecution case. If evidence of the 

prosecutrix inspires confidence, it must be 

relied upon without seeking corroboration of 

her statement in material particulars. If for 

some reason the court finds it difficult to place 

implicit reliance on her testimony, it may look for 

evidence which may lend assurance to her 

testimony, short of corroboration required in the 

case of an accomplice.” 

14. Yet in another case reported in 2012 CrLJ 693 (Mohd. Imran Khan 

Vs State Govt. of NCT of Delhi), it was further observed by the 

Hon’ble Apex Court as follows: 

“It is a trite law that a woman, who is the victim of 

sexual assault, is not an accomplice to the crime 

but is a victim of another person's lust. The 

prosecutrix stands at a higher pedestal than an 

injured witness as she suffers from emotional 

injury. Therefore, her evidence need not be tested 

with the same amount of suspicion as that of an 

accomplice.” 
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15. It would thus, be seen from the aforesaid judicial dicta that in a case of 

sexual assault, the court can absolutely rely on the evidence of the 

prosecutrix alone as she is not an accomplice in the case. There is also 

no rule of law that her testimony, at all circumstances, must be 

corroborated by other evidence on record. It is also clear that the court 

must also not take into consideration the minor contradictions and 

insignificant discrepancies. In the present case, it would clearly appear 

from the evidence of the prosecutrix that she had manifestly stated 

about the incident and there is nothing to disbelieve her evidence. She 

was given certain suggestions which she denied. Moreover, her 

evidence has been fully corroborated by her previous statement 

recorded U/s 164 CrPC wherein also, she had clearly stated that on the 

night of occurrence, while she was alone at home, the accused came 

and hug her from behind. She had also stated that she raised alarm and 

then, PW3 came to her house. She had also stated that then both of 

them raised hulla and the neighbouring people arrived. Thus, I find that 

her evidence has been substantially corroborated by her statement 

recorded U/s 164 CrPC. There is no contraction in her evidence which 

could be brought by the defence. Moreover, the evidence of PW2 has 

been further fully corroborated by PW3 and PW4. PW3 had deposed 

that she heard a hulla and ran to the house of the prosecutrix and 

found that the accused was forcibly embracing the prosecutrix. She 

then raised hue and cry and PW4 arrived. Then, all of them caught the 

accused and the neighbouring people came to the PO and the accused 

was apprehended. The evidence of PW4 further goes to show that she 

also came to the PO hearing hulla and found that PW2 and PW3 were 

catching the accused and they were shouting. Thus, their evidence is 

not only consistent but also corroborative of each other even in minute 

particulars. There is apparently nothing in their evidence to raise any 

inference that their evidence is unworthy of credence.  



P a g e  | 8 

Criminal Appeal (S-2) No. 10 of 2017 

Page 8 of 9 
 

16. It was also argued that the evidence of the prosecutrix cannot be relied 

on as admittedly, there was enmity between the parties. I have 

carefully considered this aspect. It is true that PW2 had deposed in her 

cross-examination that there were some differences between the family 

of the accused and that of the prosecutrix. But in my considered 

opinion, this is not alone sufficient to discredit the whole version of the 

prosecution. It is important to point out here that in the case of 

Ramashish Rai Vs. Jagdish Singh, (2005) 10 SCC 498, it was held 

by the Hon’ble Apex Court that “the requirement of law is that 

the testimony of inimical witnesses has to be considered with 

caution. If otherwise the witnesses are true and reliable their 

testimony cannot be thrown out on the threshold by branding 

them as inimical witnesses. By now, it is well-settled principle 

of law that enmity is a double- edged sword. It can be a 

ground for false implication. It also can be a ground for 

assault. Therefore, a duty is cast upon the court to examine the 

testimony of inimical witnesses with due caution and diligence." 

17. In the present case, on careful perusal of the evidence of the 

prosecutrix and PW3 and PW4, I am of the firm view that there is 

nothing in their evidence to suggest that they are deposing falsely 

against the accused out of any grudge. Their evidence has been fully 

consistent and cogent and has therefore, passed all the tests of 

reliability. It is not out of place to mention here that there has been an 

inconsistent version of the prosecutrix as regards the date of 

occurrence but in my considered opinion, this is truly a result of lapse of 

memory and hence, very insignificant in the facts and circumstances of 

this case which, cannot go to the root of the prosecution case. 

18. Thus, having considered the evidence on record and also the laws 

relevant to the case in hand, I am fully satisfied that the learned trial 

court has rightly appreciated the evidence on record in the light of the 

relevant laws and has also come to a correct finding regarding the guilt 
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of the appellant. Moreover, in the matter of imposition of sentence as 

well, the learned trial court has shown utmost leniency. Therefore, the 

judgment and order of conviction and sentence passed by the learned 

trial court does not call for any interference in this appeal. 

19. For what has been discussed and pointed out hereinabove, the 

appeal is found to be devoid of any merit and hence, dismissed 

on contest upholding the judgment and order of conviction and 

sentence passed by the learned trial court.  

20. Let the relevant case record be sent back to the learned Asst. Sessions 

Judge, Sonitpur, Tezpur with a copy of this judgment.  

Given under my hand and seal of this court on the 21st day of 

November/2019. 

Typed and corrected by me:                   

                               

 
            Addl. Sessions Judge, 
              Sonitpur:: Tezpur.                Addl. Sessions Judge, 

      Sonitpur:: Tezpur. 

 


